Arkansas Department of Education
Specia Education Unit

RE:  XXXXXXXX XXXXXXXX PETITIONER
as Parent of Student
XOXXXKXXX K XXXXXXX
VS. H-17-10

M ountain Home School District RESPONDENT

HEARING OFFICER’'SFINAL DECISION AND ORDER
| ssues and Statement of the Case;

The Petitioner alleges that the Respondent has denied the Student with afree and
appropriate public education (FAPE) from October 7, 2014 of school year 2014-15 to October 7,
2016 of school year 2016-17 by violating the procedural and substantive obligations of the IDEA
by failing to:

1. Provide prior written notice of |EP meetings to the Parent;

Adhere to state-mandated timelines;

Involve the Parent in education decision-making;
Consider an evauation secured by the Parent;
Conduct complete and individualized evaluations;

Include appropriate content in the IEP,

N o g kM w0

Ensure that the Student’ s |EP was implemented as written; and
8. Develop and implement an IEP that was designed to provide educational benefit.
Relief being requested by the Parent includes:
1. Compensatory specia education and related services for the denial of FAPE (none
specified at the time of the filing of the complaint);
2. For acertified behavior analyst approved by the Parent to conduct a Functional
Behavior Assessment and assist in the development of a Behavior Support Plan and to
help with programming to address the Student’ s social skills, emotional and behavioral

deficits, and to provide training for teachers and staff in data collection and
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implementation of the Student’s IEP,

3. The development of an appropriate |EP to be implemented in the LRE, specifically to

include a Behavior Support Plan, evidence based therapies, social skillstraining, and

teaching strategies to address the Student’ s autism and behavior deficits and to provide

opportunities for rehabilitation with and interaction with the Student’ s non-disabled

peers, with said IEP to include needed related services; and that

4. The Parent be declared to have exhausted her administrative remedies as to her

Section 504 claims.

Issues raised by the Petitioner in her request for a due process hearing under the IDEA
that were decided by the hearing officer as non-judicable included alegations that the
Respondent engaged in actions in violation of Section 504 of the Rehabilitation Act of 1973.

These issues were dismissed from being heard by pre-hearing order issued on October 10, 2016.

Procedural History:

On October 7, 2016, arequest to initiate due process hearing procedures was received by
the Arkansas Department of Education (hereinafter referred to as the "Department”) from
XXXXXXX XXXXXXXX (Petitioner) (Hereinafter referred to as "Parent™), the parent and legal
guardian of Xxxxxxx Xxxxxxxx (hereinafter referred to as "Student"). The Parent requested the
hearing because she believes that the Mountain Home School District (hereinafter referred to as
"District") failed to comply with the Individuals with Disabilities Education Act of 2004 (20
U.S.C. 88 1400 - 1485, as amended) (IDEA) (also referred to asthe "Act" and "Public Law
108-446") and the regulations set forth by the Department by not providing the Student with
appropriate specia education services as noted above in the issues as stated.

The Department responded to the Petitioner’ s request by assigning the case to an
impartia hearing officer and establishing the date of November 7, 2016, on which the hearing
would commence should the parties fail to reach aresolution prior to that time. An order setting
preliminary timelines with instructions for compliance with the order, as well as the dismissal of
the non-IDEA claims, as noted above, was issued on October 10, 2016. The required resolution

conference was waived by both parties.
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Having been given jurisdiction and authority to conduct the hearing pursuant to Public
Law 108-446, as amended, and Arkansas Code Annotated 6-41-202 through 6-41-223, Robert B.
Doyle, Ph.D., Hearing Officer for the Arkansas Department of Education, conducted a closed
impartial hearing. The Parent was represented by Theresa L. Caldwell, attorney of Little Rock,
Arkansas and the District was represented by Sharon Carden Streett, Attorney of Little Rock,
Arkansas.

The District responded as ordered by providing aresponse to the Parent’s complaints on
October 17, 2016. On October 26, 2016, the Petitioner submitted a motion for continuance,
which was granted on the same date, establishing the dates of November 17 and 18, 2016 for the
hearing to commence. However, again on the same date, the Petitioner requested yet another
continuance due to the non-availability of counsel on those dates. On November 14, 2016, a
second order of continuance was issued establishing the dates of January 11, 12, and 13, 2017 on
which the case would be heard. At the end of day three on January 13, 2017, the Petitioner
requested on the record for additional dates on which to continue the presentation of her case.
An order was issued that date for the hearing to be continued on March 1 and 2, 2017. Again at
the end of day five on March 2, 2017, Petitioner and Respondent both requested additiona dates
on which to continue the hearing. On March 4, 2017, an order was issued continuing the hearing
for the final dates of April 26 and 27, 2017.

The Petitioner entered evidence in the course of hearing which has been labeled as Parent
Binder and the District entered evidence in the course of the hearing which has been labeled as
District Binder. The record also includes Hearing Officer Exhibits containing al previously
issued orders and correspondence between parties relevant to the issues of the hearing, including
the District’ s post hearing brief, as well as a Joint Binder containing exhibits introduced and
agreed to by both partiesin the course of the hearing.

The Student has been a child in need of specia education services since entering school
in the District as akindergarten student. Prior to the current request for a due process hearing the
Parent had requested a hearing regarding the denial of FAPE for school year 2013-14. The final
decision in that case was rendered by this Hearing Officer on October 29, 2015. The Parent did
not prevail in that case. According to testimony the decision was appealed by the Parent with the
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results of the appeal yet to be determined. Asaresult of the above the Student’s IEP, and

placement for services has remained the same under the stay put provision of the IDEA.*

Findings of Fact:

On June 20, 2014, an annual review conference was conducted in preparation for the
Student’ s school year 2014-15. At thispoint in time afinal decision in the previous due process
hearing had not yet been rendered.? According to the Parent’s exhibit awritten notice of the
conference was sent to her on June 3, 2014.% The IEP developed on that date showed that the
Parent was present and participated in the conference.* The Parent presented arecord of her
participation and concerns.® The profile summary of the Student indicated that she was
functioning intellectually from a significantly below average up to a below averagerange. The
results of the testing used in developing the |EP indicated that she also had a severe discrepancy
in oral expression and math problem solving skills. This summary was based on evaluations
conducted on June 2, 2014, by the District’ s psychological examiner and recommendations
provided by Easter Seals from an evaluation conducted on January 24, 2014.° The |IEP team also
had available to them a neuropsychological evaluation provided by the Parent that was conducted
the previous year in June 2013. The neuropsychologist concluded that the Student had a
generalized neurocognitive dysfunction; an intellectual disability; and an autism spectrum
disorder with associated sensory processing disorder and with combined presentation features of
an attention- deficit/hyperactive disorder.” The IEP team concluded that the Student’s primary

eligibility category for receipt of special education services continued to be autism.

! Transcript, Vol VII, Page 328-329

2 Parent Binder, Page 82-83

? Parent Binder, Page 128

* Parent Binder, Page 86-126

® Parent Binder, Page 84-85

® Parent Binder, Page 289-290 and 291-293

" District Binder, Page 511-519 and Parent Binder, Page 294-310
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On June 20, 2014, the IEP team that developed the Student ‘s IEP for school 2014-15 also
determined that the Student was eligible for extended school year services. Those services were
to be conducted between June 20 and August 19, 2014.8 As noted above the Parent attended the
conference and expressed her concerns by including them on the annual review/notice of
decision form. In testimony the Parent stated that one of her objections to the IEP team was that
they did not consider a behavior plan which was included as one of the topics to be discussed at
the meeting.® In her statement of parental participation and concerns one of the items she
suggested was that the Student’ s teachers be provided with the “misplaced behavior plan and
accommodations.” *°

Asthe result of a settlement agreement on August 21, 2012 and a memorandum of
understanding on November 15, 2013, the District employed the services of a behavior
consultant who had worked with the Student and all of her educators since the Student entered
kindergarten. The consultant conducted multiple observations of the Student in her educational
setting and provided on site and tel ephone consultation to the Student’ s teachers and
paraprofessionals.* Her services resulted in the development of a behavior support planin
January 2013 as well as abehavior support and safety plan in October 2014.%2 In consulting with
the Student’ s teachers she provided them with the undated behavior support plan and testified to
it as being used during and since school year 2014-15.** At the same time she acknowledged in
testimony that although she consulted with the Student’ s teachers and paraprofessionals during
school year 2014-15, the Student’s IEP itself did not contain behavioral goals.** The Parent’s

8 Parent Binder, Page 82-83
° Parent Binder, Page 128 and Transcript, Vol VI, Page 183-184
19 pParent Binder, Page 84

1 Parent Binder, Page 146-151; Page 223-227 and Transcript, Vol 1V, Page 32-33; 45-
46; and 115

12 Parent Binder, Page 214-222 and District Binder, Page 199-204
3 District Binder, Page 251-252 and Transcript, Vol 1V, Page 60

% Transcript, Vol IV, Page
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expert witness stressed the need for conducting a Functional Behavioral Assessment prior to
developing a behavior intervention plan as a means of determining the appropriate means of
addressing the Student’ s mal adaptive behaviors.” Even though the Parent emphasized the
importance of conducting a Functional Behavioral Assessment according to the Agreement of
Understanding in 2012, she elected to not allow the District to proceed according to an email she
sent to the District following a notice of conference on October 18, 2015.*° In her email she
stated that the reason she disagreed with proceeding was that she was waiting on the outcome of
the previous due process hearing.*’

According to testimony by the District’ s director of special education services the
behavior consultant provided a draft to the teaching staff of a behavior intervention/safety plan
dated October 2014."® The plan included the consultant’ s recommendation for staff training; a
one-on-one persona aide for the Student; sensory breaks; inclusion of occupational therapy; the
use of social stories with the speech pathologist; the use of redirection, proximity, ignoring,
correction; and the use of calming spaces. She suggested making extreme modifications to the
fourth grade curriculum; to alternate activities providing objects; to use alternative methods of
presentation and evaluation; to provide WIN time for social skills training; removal from class;
and provide the Parent with behavior notes. She continued with listing the Student’s problem
behaviors aong with the observed antecedents and recommended consequences. She provided
specific suggestions for when and how to intervene when the Student exhibited behaviors of
aggression, spitting, throwing chairs, cursing or pulling down her pants. She made suggestions
for safety issues, including the bathrooms, transitions, and the use of sensory breaks. The record
shows that these were provided to both the Student’ s specia education teacher, the

paraprofessional, and her regular education classroom teacher.™

> Transcript, Vol |1, Page 185, 202, 204, 221, and 231
16 District Binder, Page 194

7 District Binder, Page 2250

8 Transcript, Vol VI, Page 57

9 District Binder, Page 199-204
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According to the District’ s director of special education services this report and the
suggestions from the behavior consultant were to be discussed at the October 2014 IEP
conference; however, the meeting did not occur since the Parent had filed for a due process
hearing on October 17, 2014.%°

Also at the June 20, 2014, meeting the Parent requested that “an appropriate Annual
Review be held with appropriate staff and appropriate/completed progress monitoring (as agreed)
before acomplete IEP is put in place for the 2014-15 school year.”?* Although the IEP did not
contain a behavior support plan, it did however include behavior supports. When asked if these
were sufficient to address the Student’ s behavior problems the District’ s behavior consultant
testified that “those are excellent supports to address the behavior needs....(however) | would
have added to them.”*

The IEP developed on June 20, 2014, had the Student programmed to receive science,
socia studies, and speciasin the regular classroom setting with literacy, math, and speech to be
in the special education classroom. The science and socia studies classes were to be jointly
taught with a special education instructor in the regular education classroom (co-teaching). The
Student was to have her assignments altered by providing her with: (1) extratime for completing
assignments/appropriate activities, (2) opportunity to respond oraly, (3) emphasis on major
points, (4) special projectsin lieu of assignments, and (5) adifferentiated project rubric, Her
instructions were to be adapted by providing her with: (1) acopy of a completed study guide, (2)
encouragement for classroom/appropriate participation, and (3) adifferentiated project rubric.
Additionally she wasto be provided with: (1) an altered format of materials, (2) with spelling
being not counted against her unless it was the objective being taught, (3) emphasis on detail for
mastery, and (4) adapt ssimplify assignments. Her tests would be adapted by: (1) use of aword
bank, (2) areduction of multiple choice options, (3) with one-on-one oral testing/read allowable
portions, and (4) extended time for test completion. She was to be provided with frequent

% Transcript, Vol VI, Page 57
2 Parent Binder, Page 81

2 Transcript, Vol 1V, Page 72
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reminders of rules (verba and/or nonverbal prompts and cues); visual aides for behavioral
support; and sensory support as a means of managing inappropriate behaviors. Additiona
supports included a one-on-one paraprofessional aide; a special education bus for transportation
to and from school; and a speech therapist being available for consultation.

For school year 2014-15 the Student was assigned to one of the District’ s intermediate
schools. According to testimony the Student’ s regular education classroom teacher and the
Parent had developed a close teacher/student relationship when the teacher herself was attending
high school in the District. However, on being introduced by the District’ s special education
director at the beginning of the year the Parent indicated to the director that she did not know the
teacher. Theteacher classified their current relationship in testimony now as being a non-
conventional parent/teacher relationship. Asaconsequence and being leery of the Parent’s
motives, she asked for an administrator to be present when she met in the future with the
Parent.”*

On September 5, 2014, near the beginning of the school year, attempts were made by the
District to conduct afacilitated |EP meeting. The stated purpose of the meeting was to discuss
the co-teaching provision of the IEP and change the frequency codes for the Student’s
accommodations. However, the Parent objected to it being afacilitated |EP meeting and left
prior to any decisions being made. A second attempt was made on September 8, 2014, with the
District agreeing not to conduct a facilitated meeting and agreeing not to put any restrictions on
discussing any of the Parent’ s concerns; however, the Parent elected to not attend. The District
notified the Parent of a continuance of the meeting on September 15, 2014; however, the Parent
replied that she was ignoring the District. The meeting was held without the Parent.”® The
Parent testified that she notified the District on September 5, 2014, that she was going to file for
another due process hearing; however, she testified that the filing did not happen until October

% Parent Binder, Page 86-126
2 Transcript, Vol VI, Page 161-163

% Parent Binder, Page 50-52
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17, 2014.%

On October 13, 2014, the Parent was provided with a notice of an IEP conference to be
held on October 24, 2014, with the stated purpose of developing abehavior plan and to review a
report from areading consultant.?” A second notice of the conference was sent to the Parent on
October 20, 2014, with the same stated purposes.?®

Prior to the October 20, 2014, conference a classroom observation was conducted by a
Reading Recovery Teacher Leader/Literacy from the Northcentral Arkansas Education Service
Cooperative on the first and second of October. She reported being unsuccessful thefirst day in
that the Student’ s inattentive and maladaptive behavior did not permit her to complete the
assessment. However, on the second day the assessment was completed. Her results were
compared to the Student’ s performance on the same inventories on October 4, 2012. The results
showed improvement in all areas, but indicated that the Student continued to need reading
interventions.® The Student’s special education teacher prepared a Parent Conference Rubric on
October 23, 2014 to be shared with the Parent. Her specific concerns were that the Student
struggled with content in both science and social studies and that the Student’ s behavior impeded
here learning. Her stated plans for action included (1) to continue with positive reinforcement;
(2) to continue trying new ways to present information; and (3) to continue using the
recommendations made by the District’s behavior consultant.®

The changesinitiated by the District at the September 15, 2014, meeting included a
change in the minutes the Student would be receiving special education and regular education
services as well as additions made to her instructional modifications, supplemental aids, and
supports. The change was to having her assignments altered by providing her with extratime for

compl eting assignments/appropriate activities included the comment of “during school day or the

% Transcript, Vol VII, Page 109-111

" Parent Binder, Page 49 and 52A and District Binder 470
% Digtrict Binder, Page 468

# Parent Binder, Page 285-287

% Parent Binder, Page 56A
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very next day.” Added to providing emphasis on maor points was a study guide. The special
projectsin lieu of assignments was to be determined by the teacher. The reduction of multiple
choice options was suggested to be three. Her visual aids for behavioral support was
programmed to include a visual schedule, with redirection being added as a fourth behavior
management technique.® Since the Student was in the stay put provision of the IDEA no other
changes could be made without the Parent’ s agreement.

The Student’ s IEP, including placement, remained the same during her fourth grade
school year (2014-15). According to testimony by the District’ s director of special education
services, one of the Parent’s concerns was for the District to provide the Student with the Orton-
Gillingham multi-sensory reading program. The Director testified that the Student failed the
screening for that particular program so they requested an outside consultant to review their
reading program. On February 5, 2015, the reading consultant produced a report in which he had
reviewed not only the District’ s reading program in general, but the Student’ s reading needsin
particular.®* He conducted classroom observations of the Student on January 7 and 29, 2015.
Even though the District’ s director of specia education testified that the purpose was for the
consultant to review the District’ s reading program, it is quite evident that he addressed the
reading needs of the Student.*®* There was no evidence or testimony to show that the evaluation
produced any change in the Student’ s stay put I1EP.

During school year 2014-15 and according to a Memorandum of Understanding dated
November 15, 2013, and testimony by the compensatory education teacher, the District was
providing compensatory education and therapy services to the Student during this period of
time* On March 2, 2015, the Student’ s classroom teacher sent notice via email to the Parent
noting that she had not yet received back a conference slip from her to request a conference time.

The Parent responded that she would not be attending a parent/teacher conference due to an

3 Parent Binder, Page 53-56
¥ Parent Binder, Page 565-568
% Transcript, Vol VI, Page 118-119

% Parent Binder , Page 141-145 and District Binder, Page 1878
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incident on the campus on February 14, 2015, and on advise she had been given.® On April 2,
2014, the Student’ s specia education teacher informed the Student’ s academic team viaemail of
the progress the Student had made in math and with suggestions for assisting her with some of
the Student’ s vocabulary words. The message was subsequently forwarded to othersin the
District including the Parent.** On April 30, 2015, the Parent was provided with an update via
email of the Student’ s academic progress.®’

Speech therapy notes between August 20, 2014 and May 20, 2015, show that the Student
was provided with speech therapy services according to the stay put IEP for 150 minutes weekly.
The records show that during the thirty-six weeks in which school was in session and discounting
the days in which the Student was absent as well as other specia event days, she received the
specified hours of speech therapy.® Some of the therapy sessions were interrupted by the
Student’ s inappropriate behaviors, however, the record shows that the therapist was making
progress in assisting the Student achieve the objectives of her speech goals. Her report at the end
of the school year indicated that the Student’ s behavior was unpredictable and varied from day to
day. She suggested that the time of day in which the services were provided may have
contributed to the inappropriate behavior in that it was atransition time for her. She reported that
she was able to use hidden therapy techniques along with a variety of rewards and reinforcement
tactics. She also reported using avisua schedule devel oped by the District’ s behavior
consultant; however, it was accidently sent home and never returned.®

The Student’ s speech therapist for school year 2014-15 was not available to testify;
however, the current school year (2015-16) speech therapist was providing the Student with her
compensatory speech therapy during thistime and was available to testify. She provided the

compensatory services after school hours. Initially she provided them in the school setting, but

% Disgtrict Binder, Page 1879
% Digtrict Binder, Page 1905
3 Digtrict Binder, Page 1947
¥ Parent Binder, Page 371-381 and Transcript, Vol VI, Page 330

% Digtrict Binder, Page 282
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due to the Student’ s inappropriate behaviors she requested and was granted permission to see the
Student in her private office off campus. In so doing she reported that she no longer had any
behavior problems with the Student.* Although she had concerns with the progress as reported
by the previous therapist she viewed the Student’ s progress in speech therapy as being
inconsistent, but that she was on atrajectory to making progress.**

The Parent was provided with daily observation notes completed by the Student’ s aide
between October 20, 2014 and June 3, 2015.% The notes were authored by not only the Student’s
aide, but also her speech therapist. They contained disturbing events according to the Parent
such as the Student throwing things, swearing, running away, spitting, pulling her pants down,
climbing on equipment, banging here head on atable, threatening to break school property, and
screaming.®®

In testimony the District personnel all expressed difficulty in dealing with the Parent
when it came to the Student. The Student’ s aide during school year 2014-15 testified that she
“felt like no matter what | would do, that it would always be wrong in Mom’s eyes.”* The aide
maintained daily observation records between December 19, 2014 and June 3, 2015, which were
provided to the Parent as well asto the District.* On May 13, 2015, she recorded anotein
which she recorded a conversation with the Parent that occurred in the hallway while she was
escorting the Student to lunch. She expressed such difficulty in dealing with the Parent that she
commented to the Parent “| can’t do this’ and walked away.*®

On June 2, 2016, the Parent was provided written notice of a conference to be held on

June 8, 2015. The notice indicated that the purpose for the meeting was to discuss the Student’s

“0 Transcript, Vol VII, Page 217-218

“ Transcript, Vol VII, Page 218

“2 Digtrict Binder, Page 1081-1246 and Parent Binder, Page 412-446
* Transcript, Vol VI, Page 228-240

“ Transcript, Vol |, Page 90

“ Digtrict Binder, Page 1137-1246

“ Digtrict Binder, Page 1227-1228
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progress and that it had originally been set for June 2, 2015.* On June 23, 2015, a second
written notice of conference was provided the parent for the conference to be rescheduled for
July 13, 2015. Againindicating that the purpose for the conference was to discuss the Student’s
progress and noting that the conference scheduled on June 8, 2015, had been rescheduled for
June 19, 2015 and then again for June 23, 2015 to accommodate the Parent.”® The Parent was
provided an agendafor the meeting which included progress monitoring in reading, occupational
therapy progress, speech progress, Bridge testing in math and literacy, Brigance testing results,
ABLLS progress, compensatory education overview, extended year discussion, and regular
education overview.* The Student’s progress was measured by use of a Slossan Reading
Assessment, a Brigance Assessment, the ABLLS and ABLLS-R assessment and a Math Bridge
assessment. The results indicated progress towards her reading, math, and speech goals. Since
she experienced difficulty in generalizing the materia into afunctional environment the
committee recommended providing her with extended school year servicesin her major deficit
areas of speech and reading.® The Student was also receiving compensatory education services
as directed by the Memorandum of Understanding of 2013. The teacher who provided the
services prepared areport for presentation at the July 13, 2015, meeting; however, according to
the teacher who provided the services she was not permitted to present her report, because it had
not been provided early enough to make it “ submittable.”> On cross examination she
acknowledged that she sent the report to the District’ s specia education director at midnight
(12:55 am.) on July 13, 2014.%* Shetestified that she wastold to give her report “orally and

4" Digtrict Binder, Page 334

“8 Digtrict Binder, Page 333

9 Digtrict Binder, Page 328

* Disgtrict Binder, Page 320-321

! Transcript, Vol V, Page 280 and District Binder, Page 266-268

2 Transcript, Vol V, Page 305 and District Binder, Page 1999
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stick to it.”*

The Parent’ s expert witness did not believe that the assessments that the District
conducted were sufficient to show that the Student had made academic progress. At the same
time he testified that the data used by the District to show progress did not show regression, since
he saw regression as a statistical term and not an educational term.> His analysis of the data
went back to the Student’ s kindergarten year and did not concentrate solely on the current due
process hearing school years. It should be noted that his background and expertise is as a school
psychologist and not as a special education teacher or administrator.® On cross examination he
also noted that the Student’ s progress appears, from the data he was provided, to be progressing,
but at a slower rate than her same-aged peers. He was concerned that her rate of progressing was
slowing down, but did not provide any definitive answers as to why.*

Although the speech therapist that provided the Student with services during school year
2014-15 was not available to testify the therapist that she replaced provided the progress
feedback at the July 13, 2015, IEP conference. She was also responsible for providing the
Student with compensatory speech therapy during this same period of time and thus had a very
good handle on the Student’ s progress. According to the previous speech therapist the Student
made progress on two of her short-term objectives. The current speech therapist agreed that she
had made progress with her as well.*’

The annual reviews and notice of adecision of the July 13, 2015, conference indicated
that in addition to the Parent, those in attendance included the District’s LEA supervisor, the
District’s Director of Student Services, the Speech Therapist who provided compensatory
services, the Reading Progress Monitor, the Occupational Therapist, the District’ s Assistant
Principal, the Student’s current Speech/Language Therapist, a regular education teacher, and a

¥ Transcript, Vol V, Page 340
> Transcript, Vol 11, Page 321
* Transcript, Vol 11, Page 295
*® Transcript, Vol 11, Page 308

> Transcript, Vol VI, Page 219-220 and District Binder, Page 296-297
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specia education teacher. The Parent testified that she received all of the reports that were
discussed at the meeting and that the meeting took four hours.®® She recorded her disagreements
with the committee’ s summary of the Student’ s progress as well as her opinion asto how the
meeting was conducted.®® The Parent also included a twelve item sheet of her concerns, some of
which are the issuesin dispute for this hearing. They include alleged procedural violations of (1)
obstructing the Parent’ s participation in |EP meetings (e.g., failing to involve the Parent in
education decision-making); and (2) no goals and objectives for science, socia studies, and
behavior; and the Bridge assessment doesn’t correspond to |EP goals and objectives (e.g., failing
to include appropriate content in the IEP).%

The Parent requested that the Student be provided with extended school year services
(ESY)for seven hours aweek in direct instruction (goals, objectives, knowledge, and academics),
an hour aweek of speech therapy, and an hour aweek of occupationa therapy.”* The IEP
committee agreed that she needed extended school year servicesin her major deficit areas of
speech and reading, but that she did not qualify to receive ESY servicesin Math or OT. They
agreed that she would receive speech and language services one day aweek for sixty minutes and
that she would receive academic instruction for atotal of three hours aweek in two hour-and-a-
half sessions, twice aweek. Shewould aso receive speech and language therapy one day a week
for sixty minutes as arelated service.” On July 27, 2015, the Parent sent a letter to the District’s
director of specia education stating all of her objections as to the conduct and outcome of the
July 13, 2015, meeting.%®

On July 30, 2015, the Parent was sent a notice of conference for the |EP team to meet on

August 12, 2015, for the purpose of going over the test results of the ABLLS-R Progress

*® Transcript, Vol VII, Page 8-10

* Digtrict Binder, Page 314-315 and 466-467
 Digtrict Binder, Page 316

¢ Digtrict Binder, Page 317

6 Digtrict Binder, Page 319-321

8 Digtrict Binder, Page 464-465



H-17-10 (Final Decision and Order) Page 16

Monitoring.** On August 12, 2015, the day of the planned conference, the Parent sent an email
to the District’ s director of special education stating that due to her having filed a due process
complaint that day she would not be attending.®

On August 4, 2015, the Student was reeval uated by a neuropsychologist on referral from
the Student’ s neurologist. A copy was provided to the District on March 17, 2016.% It was
unclear from the testimony as to when the Parent received feedback or a copy of the results of the
evaluation. According to the Parent the earlier and initial neuropsychological evaluation,
conducted on June 26, 2013, had never been discussed by the Student’ s IEP team. However,
according to the Memorandum of Understanding in November 2013, the District agreed to their
behavior consultant to assist them in refining the recommendations contained in the initial
evauation.®” The behavior consultant was never asked if she used the evaluation in developing
the Student’ s behavior support plan.

Although the annual review and notice of a decision for the August 12, 2015, conference
is dated that date, the record shows that it was a continuation of the meeting on July 13, 2015.
The only notation on the July 13, 2015, record for it to be continued on August 12, 2015, was on
the extended year evaluation data summary.® The only other indication that it was a
continuation of the annual review in July is on the annual review and decision form dated August
12, 2015.*° Considering the Parent’s comment in testimony that the July 13, 2015, meeting
lasted for four hours, it is not surprising that al of the intended areas of discussion were not

completed. The Parent testified that she was not made aware that it was a continuation of the

% Digtrict Binder, Page 329

® Disgtrict Binder, Page 259 and 2019

 Digtrict Binder, Page 475-497 and Parent Binder, Page 262-284
" Parent Binder, Page 143

% Digtrict Binder, Page 319

% Disgtrict Binder, Page 260-261
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annual review, but contrary to her testimony she did receive notice of the meeting.” The teacher
who provided the extended school year services also testified that the team needed to extend the
meeting to a different date.”

In the absence of the Parent on August 12, 2015, the District’s behavior consultant
reviewed the Student’ s goals and objectives based on the ABLLS-R results, with a copy being
sent to the Parent on August 18, 2015.” One of the Parent’s concerns noted in her statement at
the July 13, 2015, meeting was that there was no comprehensive behavior support plan in place
and no behavioral goals on the Student’s IEP.” According to the decision notice it was the
Parent who requested the presence of the behavior consultant. The behavior consultant was
listed on the notice as being one of those invited to participate.”* The separate programming
conference decision form and notice of decision dated August 12, 2015, indicated that in addition
to reviewing the ABLLS-R, the committee reviewed classroom/home observations reports and
teacher reports. No changes were made to the Student’ s |EP since the Parent had filed for adue
process hearing which placed the Student in the IDEA stay put provision for placement and
services.”

On August 14, 2015, a notice of conference form was provided the Parent with the
conference date set for August 24, 2015, with legal counsel for both parties listed as being
invited to attend.” According to the record, however, the meeting took place on August 14,
2015. According to the separate programming conference decision form and notice of decision
the parties agreed to meet to “attempt to develop anew IEP.” Further noting that “party’ sarein
stay put, both agreed to jointly develop a60 day IEP.” It further noted that the “attorney’ s will

" Transcript, Vol VI, Page 27-28
" Transcript, Vol V, Page 340

2 District Binder, Page 808-823
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consult on Monday (8/17/15) regarding behavior goals & objectives.””” The IEP that was
developed included reading, math and written expression goals and objectives that everyone
agreed on. Aswell as classroom accommodations being devel oped for the Student.” All of the
Student’ s teachers acknowledged receipt of the classroom accommodations.” Thereis no record
to show that the attorney’ s developed behavior goals and objectives to be included in the
Student’s |EP.

On August 18, 2015, the Parent was provided with a Prior Written Notice of Action,
notifying her of a continuation of the meeting for conducting the Student’s annual review for
services. Therecord indicated that after al of the assigned team members were in place the
Parent notified the District’ s director of special education services that she would not be
attending the conference.®

A second prior written notice of action was provided to the Parent on August 21, 2015,
with the stated purpose being to develop an IEP for school year 2015-16. The Parent responded
with comments typed on the form commenting that: “percentages on goals and objectives have
been received - they have not been explained on 2-13-14 and/or 2014-15 IEP as of 8/21/15.”%" It
should be noted that the decision in the previous due process hearing had not yet been rendered,
thus the Student’ s |EP could not be altered without both the District and Parent being in
agreement.

Beginning on August 20, 2015 through September 14, 2015, frequency data on targeted
behaviors of non-compliance, impulse control, inappropriate word, aggression, and property
destruction was maintained by the Student’ s paraprofessional. Even though the form includes

“joint compression” as a potential request by the Student, the forms do not indicate that they
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were ever requested or rendered.®? The District’s behavior consultant testified that she used the
data from the formsto assist the paraprofessional in addressing the Student’s behaviors.®2® She
stated that on September 14, 2015, they started using a different form that she referred to as the
blue sheet. The reason for the change was explained by her as being that they wanted to use a
form that gave them the opportunity to do some self-monitoring with the Student, “to involve her
in what the day looked like so that she could participate.”® The Parent’s attorney objected to the
data not being tabulated and recorded as a means of giving feedback to the Parent and the IEP
team on whether or not the Student was making progress on the targeted behaviors. However,
the behavior consultant testified that the daily behavior notes were being scanned and sent to the
Parent on adaily basis.®®

On August 24, 2015, the Student’ s fourth grade (2014-15) classroom teacher completed a
NICHO Vanderbilt Assessment Scale during the Student’ s science and socia studies classroom
as arequest from the neuropsychologist who evaluated the Student on August 4, 2015. The
results were scanned to the Parent on August 27, 2015. The teacher’ s narrative descriptions of
the Student were that:

1. Sheenjoyed socializing with other children, but would get nervous when atest or
assignment was expected from her. Also that she did not have a special, close “best friend” that
she kept for more than afew months.

2. Shewould ask for the teacher to come to her, but then would refuse to interact.

3. She could not grasp certain concepts or vocabulary related to the curriculum.

4. She could be disruptive if she wastrying to avoid class work and would distract
classmates for attention from them.

5. Shedid not enjoy class when concepts were too difficult for her to comprehend and

8 Parent Binder, Page 382-411 and District Binder, Page 1247-1536
8 Transcript, Vol 1V, Page 104
8 Transcript, Vol 1V, Page 104-105
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she was unable to focus like the rest of her classmates.®

The Student’ s specia education teacher for school year 2015-16, provided information to
the Parent viaemail on September 7, 2015, stating that she planned to begin with the
Bridge/Class Assessment and then to the Classworks Assessment. She also noted that the
importance of the assessments for all of the studentsin her class and that she planned on taking
small breaks as they needed them. She agreed to meet with the Parent to show her how she was
doing the aphabet and numbers board and agreed to provide the Parent with a set of both for her
to work with the Student in the home.?’

During school year 2015-16 the Student was continuing to receive compensatory
educational services, however, the District made a decision to change instructors. The initial
service provider testified that she had greater success with the Student by taking her to the public
library where she had fewer behavior problems. She also stated that she used materials and
activities that she knew the Student would enjoy.?® On August 24, 2015, she notified the District
and the Parent that she would not be in the school from August 31 to September 4.%° On cross
examination she stated that she had taken aleave of absence from September to October 2015.%
The District’s specia education supervisor wanted to complete the District’ s compensatory
education requirement and chose to have another teacher provide the rest of those services. The
initial provider had been afriend to the Parent outside of the teaching environment thus possibly
leading the Parent to believe that the District objected to their relationship and as such replaced
her as the Student’ s compensatory education provider.®* However, according to the District’s
director of specia education, due to the immediate absence of the provider and the District’s

desire to compl ete the required compensatory education the District elected for a substitute to

% Digtrict Binder, Page 506-509

8 Digtrict Binder, Page 2087

8 Transcript, Vol V, Page 291

8 Digtrict Binder, Page 2058-2059
% Transcript, Vol V, Page 331-332

s Transcript, Vol V, Page 298-299



H-17-10 (Final Decision and Order) Page 21

replace her for the remainder of the services.*” The teacher was not fired given that her contract
was renewed and she was assigned a different student to provide educational services after she
returned from her leave of absence.®

On September 17, 2015, the Parent was provided via email a notice of conference to be
conducted on October 5, 2015. The District received confirmation that the email was received by
the Parent the same date.** The purpose listed for the conference was to consider conducting a
Functional Behavior Assessment, develop a behavior plan and review the Student’s progress.®
On September 18, 2015, the Parent notified the District’ s director of special education services
that she objected to the Director sending out * humiliating mass emails containing her (the
Director’s) personal interpretation, opinion and re-wording of communication.” On the same date
the Director notified the District personnel that the Parent requested that the |IEP meeting be
cancelled.®

On September 18, 2015, the Parent hand delivered aletter to the District in which she
acknowledged receiving the Notice of Conference scheduling the meeting on October 5, 2015.
Sheinformed the District that “we are in stay put right now and as | told you on August 17" - |
do not agree to any more changes or modifications at this time except as explained above.” She
understood that the attorneys who were at the August 14, 2015, meeting were going to work on
something but she guessed that it didn’t happen. She objected to holding an |EP meeting to
conduct an FBA and develop a BIP while “we arein due process!” However, at the sametime
she agreed to having someone conduct an FBA and to develop a BIP but that she wasfirm in
requiring Dr. Travers be involved in conducting the FBA and in the devel opment of the BIP for

%2 Digtrict Binder, Page 2104-2105

% Transcript, Vol V, Page 332 and District Binder, Page 21205
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the Student if any changes are made during stay put.*’

On September 21, 2015, the Parent notified the District again viaemail that she had
received the notice of conference, but that the purpose listed was not consistent with her
understanding of the discussion and decision on August 14, 2015, when the attorneys were
present to develop atemporary IEP. She understood that the conference would be at ajointly
decided time. The District responded the same day to her email stating an apology for sending the
notice of conference, but that it was the Director’ s understanding that the meeting was necessary
in that the 60-day |IEP developed on August 14, 2015, was going to expire and they needed an
|EP for the Student.*®

On October 15, 2015, the Assistant Principa sent aresponse viaemail to address the
Parent’s concerns (1) about a BRIDGE assessment results not being shared; (2) about written
summary sheets and behavior charts no longer being sent home; (3) about not understanding the
blue sheet check list that she was receiving; and (about) the Students grade work and
work/assignments not being sent home. The Assistant Principal’s response to her first concern
was that the Parent had been invited to the classroom to discuss progress as well as through the
notice of conference provided to her. Her concern about the blue sheet check list was explained
that she had informed the Parent in four emails since September 14, 2015, that the blue sheets
were the only documentation that the District was keeping. She responded to the Parent’s
concern about work/assignments that the Student’ s fifth grade teacher had sent her viaemails on
August 218, September 22", and October 13" about the upcoming chapters to be studied as well
as the vocabulary that would be covered. In addition, she along with other parents receive ateam
wide daily email that features what has been donein class, what is upcoming in class, aswell as
any reminders that may need to be sent home. She further noted that the Parent also received an
assignment notebook that covers the entire days academic happenings.®

On October 18, 2015, the Parent responded to the Assistant Principal viaemail that a

9 Digtrict Binder, Page 191 (Dr. Travers testified at the previous due process hearing as
the Parent’ s expert witness.)

% Digtrict Binder, Page 196
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complete BRIDGE assessment of any level or area has not been received yet this year and that
she had been to the classroom teacher twice in an attempt to discuss and pick it up. Shewent on
to say that the notice of conference was for a Functional Behavior Assessment that the District
agreed to do in 2012, that has yet to be completed because the District rejected the consultant she
had chosen to complete the assessment. As aresult she choseto wait. She went on to state that
in her opinion the settlement agreements, |EP decisions and neuropsychological evaluations have
been clear that all grade level work would be provided in addition to all of the Student’ s work
being provided in advance. She objected to the vocabulary words being sent as a means of
meeting the need of being apprised of work to be completed.’® The Parent continued her
frustration by sending an email to the Student’ s teacher on October 23, 2015, expressing her
same concerns about the Student’ s work assignments being sent home. Unfortunately in the
same email she accused the District of having administrators and other teachersin the hallway
with the classroom door open while she held a parent/teacher conference, with audio and video
recording taking place.’® The Student’s classroom teacher responded to the Parent via email
addressing all of the Parent’s concerns. She also informed the Parent that she was forwarding her
email to “address the fal se accusations towards the administrators’ for them to address her
concerns about audio and video recordings.’® It was explained to her by the Assistant Principal
in an email on October 28, 2015, that the front door of the school building informs all of those
that enter that cameras are in usein the building. Additionally, that the recordings of the
evening, that she was willing to share with the Parent, contradicted her assertion that the
administrators and teachers were standing outside the classroom as she visited with the teacher.'®®

The Student’ s grades as of October 13, 2015, were 73 for the first semester and 84 in the
second semester in literacy; 86 for the first semester and 93 in the second semester in

mathematics; 75 for the first semester and 91 in the second semester in science; and 75 in the
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first semester and 91 in the second semester in socia studies.’*

A fina decision was rendered on the previous due process hearing on October 29, 2015.
The Parent testified that following the decision which was not rendered in her favor that she
began to receive an “ unbelievable amount of Notices of Conferences.”

Attempts were made via email between November 3, 2015 and November 13, 2015, to
establish ateam meeting with the Parent; however, the Parent did not agree to having a separate
programming conference, but did not object to ateam meeting to discuss the Student’s
progress.’® A contact log developed by the District indicated attempts to establish an IEP
conference on November 20, 2015, and November 25, 2015."" A notice of conference was
provided the Parent on November 20, 2015, establishing the date of December 4, 2015, on which
an |EP conference would be held to review/revise the Student’s |EP, to discuss the Parent’s
concerns, the Student’ s progress, and the provision of FAPE.*® A second notice was sent on
November 25, 2015, for the same date and same purpose.’® On the day of the scheduled
conference the Parent informed the District that she was not able to meet and suggested
December 9 and/or 16, 2015, as possible alternatives. The Parent was informed viaemail on
December 7, 2015, that the District’s personnel would be able to meet on December 9, 2015.M°
An official notice of conference was sent to the Parent on December 7, 2015, noting again that
the purpose of the conference was to review/revise the Student’ s |EP, to discuss the Parent’s

concerns, the Student’ s progress, and the provision of FAPE.**! A tentative agenda devel oped for
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the meeting included a speech class verbal report/progress; a RE class verbal report/progress; a
SE verbal report/progress; the District’ s behavior consultant’ s verbal report/observations; the
Student’s |EP; and the Parent concerns.**?

On the scheduled date of the conference an email was sent to the Parent reminding her of
the time for the conference at 3:15 pm. The Parent responded on that same day at 2:27 pm that
she had been out of town all week and she came home sick and would not be able to attend the
conference."®

As noted above one of the items on the tentative agenda was the behavior consultant’s
report/observations. She conducted the observations on October 29, December 2, and December
3, 2015, and conducted interviews with the Student’ s special education teacher; the Student’s co-
teacher; the Student’ s paraprofessional; the Student’ s science/social studies teacher; and the
District’ s assistant principal. Her recommendations were:

(1) Continue with current behavior management plan.

(2) Consider a peer lesson with the students in the co-taught class on how to handle
distractions and ask for what they need.

(3) Continue the use of tolerant peersin the classroom.

(4) Place functional skills like name, address, phone number, etc. into the Student’ s daily
curriculum.

(5) Complete fluency trials in random rotation.

(6) Continue the use of the Lunch Bunch to yield more social interaction and consider
utilizing asmall group of willing students on aregular basis for more social interaction during
lunch."** A copy of the report was provided to the Parent by the Director of specia education

services on December 16, 2015.1%°

On January 6, 2016, a notice of conference was sent to the Parent for a meeting to be held

12 District Binder, Page 175
13 District Binder, Page 173
14 District Binder, Page 128-134

15 District Binder, Page 2591



H-17-10 (Final Decision and Order) Page 26

on January 21, 2016, for the purpose of correcting the time on the front page of the Student’s
current IEP.*® An email was sent by the Student’ s specia education teacher to the Parent stating
that the Student’ s classroom teacher would not be available on January 21, 2016, for the meeting
and that it was being rescheduled for January 20, 2016.*" A second notice with the change of
date was provided on January 12, 2016, for the January 20, 2016, meeting."*® That conference
did not occur and another notice of conference dated January 20, 2016, was provided the Parent
establishing the date of February 5, 2016, for the meeting to correct the time on the original IEP
and discuss the behavioral consultant’s report.*® On January 29, 2016, a second notice of
conference for the meeting on February 5, 2016 was sent to the Parent.’® The Parent testified
that the multiple notices of conferences she had received sent her to the doctor, stating that the
District became “very aggressive after they received the decision from Doctor Doyle.” (the
previous due process hearing decision)™** She also believed that some of the scheduled meetings
were canceled due to snow and others due to her taking care of herself and her daughter.'#

The meeting on February 5, 2016, was canceled with another notice of conference
forwarded to the Parent on February 4, 2016, for the meeting to be held on February 18, 2016.
This notice indicated that the purpose was to review/revise the IEP and review the behavior
consultants report. It also contained the additional comments that the meeting had been
rescheduled from December 4, 2015, to December 9, 2015, to December 9, 2015, to January 21,
2016, and February 5, 2016. On February 9, 2016, yet another notice of conference was sent to
the Parent with the date of February 18, 2016, being set for the meeting. This notice included the

same purposes as before with the addition of correcting the time on the front page of the
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Student’s IEP.'# On February 16, 2016, the Parent sent notice via email to the Director of
specia education services that she had received the notice for “the meeting on Thursday at my
request.” She stated however, that she did not request to have the meeting on that date and that
she had not had any input into the dates scheduled for her. She asked that it be rescheduled for
Tuesday and requested that the Occupational Therapist beinvited.”** She received aresponse
from the Director stating that “due to the rescheduling of this conference so many times and the
schedule of occupational therapy personnel, the conference for the Student would not include an
occupational therapist. However, she had contacted the therapist and they agreed to meet with
the Parent to listen to her concerns.’” On February 18, 2016, the conference scheduled for that
date was rescheduled to meet on February 22, 2016, with the same purposes listed, absent the
purpose of changing the minutes on the Student’s IEP.*** The Parent testified that she attempted
to attend the meeting on February 22, 2016; however, she recalled being told that “this was never
an actual meeting.”**" For reasons stated in her testimony the meeting was canceled shortly after
it began. Shetestified that she wanted to meet to change the minutes on the Student’s IEP while
the District wanted to discuss the behavior consultants report.*® The District provided a separate
programming conference decision form and notice of decision on February 22, 2016, which
simply stated that no action was taken and that the meeting would be continued.**

On February 23, 2016, the Student’ s specia education teacher sent an email to the Parent
asking her for two dates between March 7 and March 17 that would be convenient for her to
meet to reconvene the conference. She also stated that the first meeting would be to simply make

the corrections required on the Student’ s IEP as the Parent requested at the previous meeting.

123 District Binder, Page 160

124 District Binder, Page 2827

1> District Binder, Page 2840

126 Djstrict Binder, Page 157 and 159
27 Transcript, Vol VII, Page 153

128 Transcript, Vol VII, Page 158

129 District Binder, Page 154



H-17-10 (Final Decision and Order) Page 28

She then stated that the second meeting would be to discuss the behavior consultant’s report, the
Parent’ s concerns, and conduct an existing data review in preparation for the Student’ s three year
evaluation. She asked the Parent to provide her with alist of her concerns that she wished to be
discussed at the meeting. She also noted that the report by the previous provider of
compensatory education services which was scheduled to be discussed at the July 13, 2015,
meeting as well as the teacher, would be available to discuss her report if the Parent requested
her presence. For the later, the teacher requested to be provided with athird date since the
second meeting would more likely than not take alot of time.*** On February 24, 2016, the
Student’ s special education teacher arranged a meeting with the occupational therapist and the
Parent to be held the next day on February 25, 2016. The Parent responded the same day stating
that she did not receive notice for this |EP meeting, to which the teacher responded that it was
not an |EP meeting, but one that gave her the opportunity to meet with the Student’ s occupational
therapist as she had requested.”* On that date the Parent also sent an email to the Student’s
classroom teacher asking for an audio transcript “that was made of me when | attempted to
attend” the Student’ s parent teacher conference and visit in October and on Friday February 19,
2016. The teacher responded stating that she would make the recordings available, but was
confused by the Parent’s comment of an attempted meeting. She noted in her response that she
and the Student’ s special education teacher spent approximately forty minutes discussing the
Student’ s fifth grade year as well as concerns for the approaching sixth grade year.'*

On March 2, 2016, the District provided notice to the Parent for the first conference to be
held on March 14, 2016; however, it was noted that the two planned meetings were combined at
the Parent’ s request.’* The outcome of that meeting was recorded on the separate programming
conference decision form and notice of decision dated March 14, 2016. On one of the three

formsin exhibit, it is noted that the Parent removed the form from the folder and took a picture
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of it before it was completed.** The original does not contain the above comment nor the
Parent’ s typed in response to the meeting. It also contains an attachment of the Parent’s
concerns.™® The typed-in responses by the Parent included:

“No meeting on 2/22/16 - not allowed to begin.”

“1EP reflected last agreed IEP minutes prior to forced facilitated mtg with district paid.”

“New minutes were miscalculated and show 1225 Sp Ed. Thiswas explain in mtg by
parent without acknowledgment. IEP & schedule are unclear. [ Student] NEEDS the IEP
accommodations implemented.”

“* requested PWN of actions refused”

The statement of parental participation and concerns attached to the original document
included thirteen items:

“1. Lack of meaningful progressin math, literacy and related services

“2. Discontinued goal §/progress monitoring without parent communication

“3. No comprehensive behavior support plan despite behaviors impeding learning since

2009

“4. Inappropriate unclear and uncommunicated interventions/ removals

“5. 2012 Functional Behavior Assessment never written or shared with |EP team/parent

“6. No BRIDGE Assessment data collected or shared as agreed in August

“7. Nojoint grading / lack of meaningful accessto class work in advance per IEP

accommodation

“8. Multisensory reading program with agreed out of district periodic progress

monitoring

“9. Parent prevented from meaningful participation in meetings & programming

“10. Lack of confidentiality / evaluations conducted without parental knowledge or

consent

3¢ District Binder, Page 124
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“11. Accessto appropriate role models/ supervision in the least Restrictive Environment

“12. Placement predetermined without goals moving towards a more inclusive

environment

“13. Parent letters/requests severely delayed, altered or go without acknowledgment”**’

The prior written notice of action was provided to the Parent on March 18, 2016, which
summarized the results of the March 14, 2016, meeting. They included making the correction of
the time reflecting the minute totals on the Student’s IEP and a discussion of the behavior
consultant’ s observations/consultations relating to the Student and her teachers. The form aso
noted that the Parent disagreed with the correction of the IEP as well as her objecting to the
presence of teachers who will be teaching the Student the next school year.*® In testimony the
Parent stated that at the meeting she “wanted an IEP team meeting where we all worked together
and discussed and implemented something that we consistently work on and have a plan, have a
true team plan.” **

On April 12, 2016, the District notified the Parent of a conference to be held on April 20,
2016, for the purpose of conducting an Existing Data Review (EDR) as part of an initial
evaluation or reevaluation and the provision of FAPE.**° On April 19, 2016, the Parent notified
the District viaemail that she had not yet received the Existing Data that isto be reviewed at the
meeting the next day. The Student’s specia education teacher responded that she had sent it by
email attachment the previous day. On the day of the hearing the Parent responded via emall
stating that she received the documents, but was objecting to having received it the day of the
meeting.’** The Parent testified that even though she was not able to attend the conference on
April 20, 2016, that she “sent them an e-mail and told them to go forward and do whatever they

wanted to do. | turned them loose. | gave them freerein. | said, ‘ Send me the consents. | will
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sign them.’” 142

The conference was rescheduled for May 11. 2016, with the notice of conference being
sent to the Parent on May 5, 2016.'* However, that conference was also canceled, but without
exhibits or testimony it is unknown as to why or by whom.

The Parent was provided with a prior written notice of action on May18, 2016. The
meeting was held in the absence of the Parent because it was time for the Student’ s three year
reevaluation. The Parent was provided with the notice aong with informed consent forms for
her to sign and return in order for the District to proceed with the reevaluation. She was aso
provided with a description of the assessment areas as well as a disability specific review of
existing data, autism, school age. The additional data the |IEP team needed included a social
history which was sent home to the Parent, individual achievement by the school psychology
specialist, a social/emotional behavior assessment, self help devel opment/adaptive behavior
evaluation by the behavior consultant, a motor devel opment by the occupational therapist,
classroom-based assessment and observations by her classroom teacher, observations by the
behavior consultant, and an assessment of individual development by the school psychology
specialist. The results were scanned to the Parent on May 18, 2016.** Although the Parent
stated that she had given the District free rein to conduct the reevaluations she did not sign and
return the consent forms. In email exchanges the Student’ s sixth grade principa acknowledged
the Parent’ s agreement via email for the District to proceed with the reevaluations; however, she
was unsure as to whether or not she needed the consent forms to be signed.’*

Prior to the May 18, 2016, meeting the Student’s occupational therapist provided the
District with hisannua review of the Student. On May 9, 2015, the occupational therapist
concluded that the Student had made slow but fair progress on the therapy goals during the

school year. He also provided the IEP team with his goals and objectives for the next school
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year.**® Also on May 9, 2015, the Student’ s speech therapist provided the IEP team with a
speech-language therapy summary report which included goals and objectives for the Student’s
sixth grade school year.**" Although undated attached to the |EP folder was the behavior
consultant’s behavior plan.'*®

The IEP team was provided with the results of the BRIDGE assessment conducted in
September 2015 and again in January 2016.**° The District’s behavior consultant discussed why
the District moved from using the Brigance to the BRIDGE as a classroom assessment tool to
monitor goals and objectives, but not to measure progress. She testified that the change allowed
for continuity to assess the mastery of particular skills. The existing data review for the May 18,
2016 conference contained a copy of the results of the ABBLS-R with comparisons of
assessments conducted in August 2013, December 2013, August 2014, May 2015,and May
2016.**

A lot of testimony was generated on the use of the results of the ABBLS-R, both from the
District aswell as the Parent’ s expert witness. The Parent’ s expert witness testified that the
ABBLS-R cellings at the kindergarten level and that it could not be used as atool to show
progress.™® Even though he was highly critical of the use of the ABBLS-R at the same time he
did not fault the District for using the ABBLS-R in that, according to him it is a behavior operant
conditioning approach and is consistent with how BCBA's, such as the District’ s behavior
consultant, are trained.” The District’s behavior consultant testified that she used the ABBLS-R
as progress marking. When asked to explain progress marking she stated that “it’sjust to see if

her skills have improved from what she knew at the beginning of the time period versus at the
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132 Transcript, Vol |1, Page 381-382
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end of a specified time period.” She went on to explain that with the Student the ABBLS-R
results allowed here to break down into really small, measurable chunks so that when you have a
broad-based goal or a broad-based objective on an IEP it gives you the opportunity to take those
in very small chunks and allows teachers, educators, and people that are working within the team

to make sure they are not missing prerequisite skills.™

She agreed with the Parent’ s expert
witness that the ABBLS-R measures skills up to “kindergarten, first grade, absolutely.” Going
on to state that “it’s more of a making sure that you have all of those background skills necessary
to progress.”*** The Student’s special education teacher testified that she and the behavior
consultant discussed the ABBLS-R as to whether or not the Student demonstrated mastery of the

skillsin the classroom.*®

Shetestified to having reviewed the report prepared by the Parent’s
expert witness with regard to his comments on the District’s use of the ABLLS-R. Her opinion
of the expert witness was that he “is very knowledgeable, heis agreat guy, and he has done a
tremendous amount with General Education and RTI in respect to school improvement..but with
regard to programming instruction for a child with autism, | would have liked to have seen him
utilize this document or to actually spend enough time with [the Student] to recognize the value
of where this, you know, may have been...the ABLLS isonly as useful in accuracy as the person,
you know, who is administering that...I’m not sure that he had an awareness that | have, you
know, a background in Special Education.”**® The Parent’s expert witness acknowledged on
cross examination that he does not have a degree in specia education and has never been a
teacher in a public school and that his work in school systems has been from a school psychology
viewpoint.™>" The Student’s specia education teacher’ s testimony was consistent with the

District’ s behavior consultant and contrary to the opinion of the Parent’s expert witness with

regard to the use of the ABLLS-R to measure progress on the Student’ s goals and obj ectives.

5% Transcript, Vol 1V, Page 20-21
3% Transcript, Vol 1V, Page 22-23
%5 Transcript, Vol |, Page 356-357
38 Transcript, Vol 1V, Page 214

7 Transcript, Vol |1, Page 294-295
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She stated that she did not use the ABLLS-R, the Bridge or the CLASS to measure progress,
using the results only for the purpose of programming for the Student’ s deficit skills. The
Student’ s special education teacher testified that the CLASS assessment was a bridge between
academic performance and individual performance. She provided the IEP team with the results
of the CLASS assessment she conducted on May 9, 2016.™® Unlike the other students who
completed the assessment online she testified that the Student was able to compl ete only parts
online and the rest was completed by pencil and paper.™> The results produced a profile of the
Student’ s academic strengths and her needs. According to testimony this alowed the IEP team
to develop appropriate goals and objectives.

The IEP team meeting on May 18, 2016, had copies of classroom assessments conducted
between April 7, 2016 and May 18, 2016, as well as a Dolch Sight Words Assessment conducted
on May 18, 2016.*° The Student’s special education teacher testified that she administered the
Dolch on aquarterly basis, with the results showing that the Student had increased somewhat
and that her accuracy had improved across the four quarters reflected on the document.*®* Prior
to the meeting the specia education teacher provided classroom work samples to the Parent and
the other |EP team members, indicating the Student’ s classroom work as well as the observed
behaviors between November 13, 2015 and March 16, 2016.'%

The Student’ s specia education teacher asked the Student’ s aide to prepare a summary of
the school year including both the academics as well as the Student’ s behavior. She reported that
the Student progressed in both basic literacy and math skills. She reported that with regard to
behavior that the Student “worked very hard for me and for [the teacher] al year long, even when
she wasn’t completely focused on task or the task that was set before her wasn’'t enjoyable or
interesting to her.” She also noted that the Student was influenced by the behavior of her peers,

%% District Binder, Page 62-64

159 Transcript, Vol |, Page 343-346

1% District Binder, Page 862-866 and 867
181 Transcript, Vol |, Page 349-350

162 District Binder, Page 824-859
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repeating phrases that she heard and that she enjoyed her peers at recess, in the classroom and at
lunch by talking and playing with them. Even when the Student came to school appearing
anxious and engaging in inappropriate classroom behavior, such as profanity, unkind words
towards peers, refusal to do class work or refusal to listen to the teacher’ sinstructions, they were
able to use the behavior support plan. After which she noted that the Student’ s behaviors became
less disruptive and inappropriate to alow her to be able to engage in a positive learning
experience with her peers.'®

In preparation for the Student’ s next school year (2016-17) the District sent notice to the
Parent for the annual review conference on June 3, 2016, for the meeting to be held on June 20,
2016. A second notice was sent on June 10, 2016. The purpose on the notice included
reviewing/revising the Student’ s IEP, considering extended school year services, an annual
review of the Student’s progress, a Parent survey, and the provision of FAPE.'*

On June 30, 2016 the Parent was provided with an annual review and notice of decision
completed at the IEP meeting held on June 20, 2016, along with the prior written notice of
action.’®™ The IEP team decided that the Student needed six one-hour education units and three
one-hour speech units as extended school year services and prepared a calendar asto when and at
what times those services would be provided.’® The team recorded the meeting and provided the
Parent a copy of therecording. The team also decided that they still needed to look at a new
assessment to replace the ABLLS-R because the Student had mastered most skills.

For her sixth grade school year the Student would be going to a middle school on a
different campus. The District prepared a specia team to provide as smooth atransition for the
Student as possible. The middle school principal testified that for the Student they offered five

days of extended school year services with the main purpose being transition, but the Student

183 District Binder, Page 84-85
164 District Binder, Page 88 and 89
15 District Binder, Page 54-58

186 District Binder, Page 86-87
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only attended two of those days.®” The Principal stated that she was aware of the Student’s
autism and her difficulty dealing with unfamiliar faces and being in an unfamiliar building.
During the five day extended school year offering the District planned to use the speech

pathol ogist with whom the Student had a good relationship to aid in her transition.*®® The teacher
employed to provide the Student’ s extended school year academic services testified that she was
also hired to help the Student with the transition. She, stated that “we wanted to get her
acclimated with the school, have her familiar with the classes that she was going to be going to,
make her aware of where her locker was, do those types of things with her so that she has a pretty
good foundationa knowledge about the school and about the people that she will be in contact
with.” She stated that they had to extend the schedul e to accommodate the Parent’ s request, but
only got to have the Student for one day.'*®® In testimony the Parent was never asked as to why
she did not take advantage of the offer for the five-day transition.

On July 27, 2016, the District provided the Parent with a notice of conference to be held
on August 10, 2016, for the purpose of reviewing/revising the Student’s IEP and to discuss the
provision of FAPE. Those listed as being invited to attend included the Student’ s new teachers,
therapists, and school administrators.*® The Parent did not attend; however, the team elected to
meet to consider adraft IEP in her absence. The separate programming conference decision form
and notice of decision aswell as the prior written notice of action forms were prepared and sent
to the Parent. The forms indicate that the draft |EP that was discussed reflected the Student’s
need in her transition from one campus to the next, noting that the draft IEP mirrored the stay put
IEP.*"* Also noted was that due to the Parent’ s absence the District did not have written consent

for them to proceed with the reeval uations.'”

167 District Binder, Page 59-61

18 Transcript, Vol V, Page 9-11

19 Transcript, Vol VII, Page 173-175

10 District Binder, Page 52
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Although the Parent acknowledged receiving the notice of conference she testified that on
the day of the conference she asked that it be postponed. She stated in her testimony that the
notice of conference did not contain her concerns about discussing the latest neuropsychol ogical
evaluation. She further stated that it was her understanding by the end of the conversation with
the middle school principal that the meeting would be postponed.'”® The principal recalled the
telephone call differently:

“She called about ten minutes after the meeting was set to begin. It isincredibly

difficult to talk to [the Parent]. Y ou go from one end to the other and then you

don’'t even know where you have been. She talked about —we talked about

scheduling, we talked about, as far as her child’s class schedule, we talked about

meeting teachers, we talked about open house, we talked about therapies. We

talked about all sorts of things, and she continued to talk about how humiliated

she would be to attend the meeting. | encouraged her, | encouraged her, and

encouraged her, and told her to come advocate for her child. | was amost

begging for her to come. Shewouldn’t come. And after | got off the phone, |

thought, ‘ Sheis not coming.’” "

Her recall of the telephone conversation with the Parent was not unlike the Parent’s
testimony during the due process hearing. However, it was the Parent’ s understanding that the
meeting would be postponed. Even though it was not in the notice of conference it was her
desire for the team to discuss the neuropsychological evaluation conducted ayear earlier (8-14-
15)."> She was uncertain as to when she received the evaluation, but did not provide a copy of
the report to the District until July 27, 2016.*® On August 12, 2016, the Parent sent an email to
the Student’ s new special education teacher with a copy to the middle school principal stating
that she had asked the principal that the meeting be reschedul ed thinking that it would be;

% Transcript, Vol VI, Page 55-56
1 Transcript, Vol V, Page 74
> Parent Binder, Page 262-284

6 District Binder, Page 3233
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however, she discovered that the meeting proceeded without her.'”’

The Parent tape recorded the conversation with the principal and after playing it back to
her the principal apologized to the Parent for not remembering that she had asked that the
meeting be postponed.*”®

On August 17, 2016, and on August 24, 2016, the District again notified the Parent of an
|EP conference on August 31, 2016, where the team would again review/revise the Student’s IEP
and discuss the provision of FAPE.*”® On August 26, 2016, the District sent, via email
attachments, the consent forms that they needed to be signed in order to conduct the
reevaluationsin occupational therapy and speech therapy. The Parent responded the next day,
stating that her computer would not open the documents that the District had attached and again
stated that she had already given verbal consent for the reevaluations.'®

The District’ s separate programming conference decision form and notice of decision of
the August 31, 2016, meeting noted that the IEP team met at the Parent’ s request to review and
possibly revise the Student’ s current |IEP and that the team would attempt again to obtain parental
consent to conduct speech and occupational evaluations. The notice also stated that the Parent
had requested that the |EP team review and consider the results of the neuropsychological
evaluation conducted ayear earlier in August 2015. The District acknowledged receipt of the
report on July 27, 2016, and that they were actively looking for alicensed professiona qualified
to review the results with the committee. Even though the Parent had previously agreed verbally
to the reevaluations, she again did not sign the consent forms electing instead to take them with
her, stating that she had already sent signed copies viainter-district mail.*®* The special
education teacher who provided notifications for the meeting wrote a note to the record following

the conference. Her note written on September 6, 2016, noted that at the August 31, 2016,

1" District Binder, Page 3231
8 Transcript, Vol V, Page 88
1 District Binder, Page 19-22
180 District Binder, Page 3245-3247

181 District Binder, Page 18
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meeting:

“The committee agreed to new speech objectives suggested by the student’s new

speech therapist and to add to them to the current IEP. However, [the Parent]

refused to review the IEP in its entirety and no changes or revisions can be

initiated. [ The Parent] then submitted a written request for a Due Process Hearing

and the meeting was over per her request. Due to the abrupt ending of the

meeting, no decisions were made by the committee and signatures were not

obtained to reflect a decision on the Separate programming Conference Decision

Form. Also, the committee proposed again for [the Parent] to sign the informed

consents to evaluate [the Student] for Speech and Occupational Therapy of which

were declined and forms were taken by her. [ The Parent] informed the committee

that she had sent another signed copy of them through inter-district mail but they

have not been received by [the] Middle School as of 9/06/2016.” %

On September 2, 2016, and again by email on September 7, 2016, the District provided
the Parent with a notice of conference to be held on September 8, 2016, for the purpose of
reviewing and revising the Student’s |EP as well as to discuss the provision of FAPE and review
the neuropsychological evaluation obtained by the Parent.® On September 8, 2016, in lieu of any
actions taken the Student’ s specia education teacher wrote another note for the record dated the
same date:

“On 9/8/2016 Committee meeting was scheduled and team members were

present. [ The Parent] was a no-call and a no-show so team was dismissed. Wendy

Stovall agreed to stay to discuss and interpret the results of the neuro-psych to [the

Student’ s] special education teacher, speech therapist, and administration.” '3

On September 8, 2016, the District once again attempted to conduct an |EP team meeting

for the purpose of reviewing the report results and recommendations of the Parent’s

182 District Binder, Page 17
18 District Binder, Page 8

18 District Binder, Page 7
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18 Once again however, the Parent elected

neuropsychological evaluation obtained ayear earlier.
not to attend even though she acknowledged receipt of the notice via email .*#°

According to the Student’ s aide on September 19, 2016, the Student was over heard
saying that she was going to be dead soon, that she was going to kill herself, and kill another
student. The Parent was notified the same date and provided with a note to take to the Student’s
doctor for an assessment. No one including the doctor and District personnel believed that the
Student would act on the comments and did not see her as being athreat to either herself or

anyone else.’®

Summary of the Due Process Complaints and Findings of Fact:

The facts as generated in the testimony and evidence have to answer whether or not the
District violated the procedural and substantive obligations of the IDEA by procedurally failing
to (1) provide prior written notice of |EP meetings to the Parent; (2) adhere to state-mandated
timelines; (3) involve the Parent in education decision-making; (4) consider an evaluation
secured by the Parent; (5) conduct complete and individualized evaluations; (6) include
appropriate content in the IEP; (7) ensure that the Student’ s |EP was implemented as written; and
by (8) substantively failing to develop and implement an IEP that was designed to provide
educational benefit.

1. Thereisinsufficient evident to support the complaint that the District failed to provide
prior written notices of |EP meetings to the Parent. In fact the opposite was shown to be truein
that the Parent testified that the numerous notices she received sent her to the doctor.

2. The Parent failed to adequately demonstrate either by evidence or testimony that any
particular state-mandated timelines were violated by the District. The only mention of mandated
timelines generated in the course of the seven days was on cross examination of the Parent when

asked about the alleged violation and its rel ationship to the comment she was given by the

8 District Binder, Page 5
18 District Binder, Page 2

187 Joint Exhibit, Page 49-50 and Transcript, Vol V, Page 202-205
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District when she submitted the Student’ s neuropsychological examination to the District.'®®

3. Although it is evident from the testimony and evidence that the Parent’ s participation
was limited due to her absences, there isinsufficient evidence or testimony to judge that her
recommendations for the Student’ s education were not considered.

4. Asnoted in item two above the neuropsychological examination obtained by the
Parent in August 2015 was not presented to the District until July 2016. Asnoted in the course
of the findings of fact it is evident that the District attempted to consider the report; however, the
Parent elected not to attend the meetings.

5. It was not clear from the testimony as to the Parent’s meaning of “individualized” in
that there is no evidence to show that the District failed to provide and/or attempt to provide the
Student with the required evaluations in order to develop an appropriate |EP.

6. Therewas very little testimony elicited as to the appropriateness of the content in the
Student’s IEP. The development of her |EP was significantly hampered by the multiple due
process hearing requests that placed the IEP under the IDEA stay put provision. Additionally,
the evidence and testimony is replete with the District’ s attempt to involve the Parent in changing
the |EP to address the Student’ s educational needs.

7. There was no evidence presented either by evidence or testimony to lead one to
believe that the Student’ s IEP was not implemented as programmed.

8. The above seven procedural alegations do not support the allegation that the IEP
developed for the Student was not designed and substantively implemented to provide the
Student with an educational benefit.

Conclusions of L aw and Discussion

Part B of the Individuals with Disabilities Education Act (IDEA) requires states to
provide afree, appropriate public education (FAPE) for all children with disabilities between the
ages of 3and 21."® The IDEA establishes that the term “ child with a disability” means achild

with mental retardation, hearing impairments (including deafness), speech or language

8 Transcript, Vol VII, Page 79

1% 20 U.S.C. § 1412(a) and 34 C.F.R. § 300.300(3)
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impairments, visual impairments (including blindness), serious emotional disturbance,
orthopedic impairments, autism, traumatic brain injury, other health impairments, or specific
learning disabilities, and who by reason of their disability, need special education and related
services.' Theterm “special education” means specially designed instruction. “Specially
designed instruction” means adapting, as appropriate, to the needs of an digible child under this
part, the content, methodology, or delivery of instruction.'*

The Department has addressed the responsibilities of each local education agency with
regard to addressing the needs of al children with disabilities such asthe Student init’s
regulations at Section 2.00 of Specia Education and Related Services: Procedural Requirements
and Program Standards, Arkansas Department of Education, 2008.

The jurisdiction of a hearing officer in IDEA due process hearings is confined to ruling
on any matter that pertains to the identification, evaluation or educationa placement of a child
with adisability, and the provision of afree appropriate public education to the child within the
meaning of the IDEA and Arkansas Code Annotated 6-41-202, et seq.’® In this case the Parent
has challenged the District as to whether or not they have complied not only with the procedural
requirements of the Act, but also the substantive requirements of providing FAPE.

The record shows that the Student has been the educational responsibility under the IDEA
since entering kindergarten. Since that time the record also shows that the Parent has filed
numerous complaints with the Department regarding the Student’ s education and her belief that
the District has failed both the procedural and substantive obligations of the IDEA. The evidence
and record shows that the Student’ s primary disability which requires special education to be a
pervasive developmental disorder on the autism spectrum scale. In addition to autism the
Student presented her educational team with an intellectual disability in the moderate severity

range. Educationally her deficits include expressive-receptive language deficits; fine motor

1% 20 U.S.C. § 1401(3)(A)
191 20 U.S.C. § 1402(29)
19234 CFR § 300.26(b)(3)

198 Ipecial Education and Related Services: Procedural Requirements and Program
Standards, Arkansas Department of Education (2008), Section 10.01.22.1
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dysgraphia; as well as generalized deficits in memory regulation, fluency under time pressure,
reasoning and problem solving skills, and organization and planning skill deficits. Emotionally
and behaviorally her deficits include attention regulation, impulse control, behavioral flexibility,
and emotional regulation. As aconsequence of these multiple deficits the Student has presented
not only the District, but the Parent with challenges in meeting her education and socia needs as
she has advanced from kindergarten to the sixth grade in the public school setting where she has
been guaranteed to receive afree and appropriate public education (FAPE).

In 1982, the Supreme Court was asked, and in so doing provided courts and hearing
officers with their interpretation of Congress intent and meaning in using the term "free
appropriate public education.” Given that thisisthe crux of the Parent’s contention in this case it
iscritical to understand in making a decision about the Parent’ s allegations of the District’s
failureto provide FAPE. The Court noted that the following twofold analysis must be made by
acourt or hearing officer:

(1). Whether the State (or local educational agency (i.e., the District)) has

complied with the procedures set forth in the Act (IDEA)? and

(2). Whether the IEP devel oped through the Act's procedures was reasonably

calculated to enable the student to receive educational benefits?*

In 1988, the Supreme Court once again addressed FAPE by emphasizing the importance
of addressing the unique needs of a child with disabilitiesin an educationa setting by addressing
the importance of adistrict’ s responsibility in developing and implementing specifically designed
instruction and related services to enable a disabled child to meet his or her educational goals and
objectives.® More recently the Supreme Court has held that an appropriate education for a
student with adisability is one that is "reasonably calculated to enable a child to make progress
appropriate in light of the child's circumstances."'® The Court also noted that a

194 Board of Education of the Hendrick Hudson Central School District v. Rowley, 458
U.S. 176, 206-207 (1982)

%5 Honig v. Doe, 484 U.S. 305 (1988)

1% Endrew F. v. Douglas County Sch. Dist. RE-1, 69 IDELR 174 (U.S. 2017).
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"reasonableness’ standard governs the provision of special education to eligible students with
disabilities, but a student's educationa program must be "appropriately ambitiousin light of his
circumstances.” The Court opined that the IDEA does not guarantee a particular level of
education because "the IDEA cannot and does not promise 'any particular [educational ]
outcome."*” At the same time the Court emphasized that what is appropriate depends on the
child's circumstances and explained that the instruction offered must be specially designed to
meet a child's unique needs, through an individualized education program.'*®

With respect to a child, such as the Student in this case, who is not fully integrated in aregular
classroom and is not able to achieve on grade level, the IEP must be "appropriately ambitious,”
thus giving the Student a "chance to meet challenging objectives."!*

Given the numerous requests for a due process hearing, and the subsequent appeal of the
most recent ruling, the Student’ s |EP has been hampered in being altered to any degree without
both parties agreeing to the changes. Consequently, it has been necessary to look at and judge
the IEP for the Student in light of what was known about the specia needs of the Student at the
time the stay-put IEP was developed. The High Court in the Endrew case referred to above also
provided guidance for this particular case in noting that the adequacy of a given IEP turns on the
unique circumstances of the child for whom it was created. More importantly to this case, the
Court noted that nature of the IEP process ensures that parents and school representatives will
"fully air" their respective opinions on the degree of progress a child's IEP should pursue.®® This
finding isimportant in that the Parent’ s testimony in this case was her allegation that her
concerns were not being heard or considered in the development of the Student’s IEP.

The Parent alleged that the Student’ s IEP did not show progress towards the goals and
objectives by using an expert’s summation of the Student’ s achievement scores on a variety of

instruments. Relevant to thisissue was aruling out of the Second Circuit in which it was

97 1bid, Citing Board of Educ. of the Hendrick Hudson Cent. Sch. Dist. v. Rowley, 553
IDELR 656 (U.S. 1982)

1% |pid, Citing 20 USC 1401 (29) and 20 USC 1401 (14)
199 Endrew F. v. Douglas County Sch. Dist. RE-1, 69 IDELR 174 (U.S. 2017).

2% |bid,
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decided that "a disabled child's development should be measured not by his relation to the rest of
the class, but rather with respect to the individual student, as declining percentile scores do not
necessarily represent alack of educational benefit, but only a child's inability to maintain the
same level of academic progress achieved by his nondisabled peers."** Thisopinionis
consistent with the findings by the Eighth Circuit Court of Appealsin answering whether or not a
student made gains in her areas of need. The Court opined that it would not compare the student
to her nondisabled peers.®

In reviewing the éicited testimony and the evidence, in this case thereisample
testimony and evidence that the District attempted to focus on the Student’ s unique needs, but it
would appear that they were hampered by the multiple non-appearance of the Parent at IEP
meetings as well as her failure to provide consents for the District to further evaluate the needs of
the Student in order to make appropriate changes to the Student’s IEP.

The record shows extensive maladaptive behaviors exhibited by the Student during the
two years of this due process complaint. At the same time the evidence and testimony by the
District’s personnel including the behavior consultant, they were able to address those behaviors
with some degree of success. Contrary to the Parent’s allegation, the District did have a behavior
plan in place which included ongoing consultation made available to the teaching staff.

Although the Parent and her expert witness believed it necessary, there was no evidence
presented that a more extensive evaluation such as a Functional Behavioral Analysis of the
Student’ s behavioral needs was necessary.

The Parent was obviously concerned as to how the District staff responded to the
Student’ s behaviors once she made the transition from one campus to the other, but the record
shows that the District made appropriate plansto assist the Student. Those plans were hampered
by the Parent not providing the Student with the recommended number of daysto assist her in
making the transition.

The Parent’ s challenge that the District denied the Student FAPE during the adjudicated

21 H.C. v. Katonah-Lewisboro Union Free Sch. Dist., 61 IDELR 121 (2d Cir. 2013,
unpublished)

22 K_.E. v. Independent School District No. 15, 57 IDELR 61 (8th Cir. 2011)
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period of time is not supported by the evidence. The identification and evaluation of this
Student’ s unigue needs of autism were responded to appropriately according to the evidence and
testimony. At the same time the evidence and testimony shows that the District attempted to
provide additional evaluations to measure the Student’ s unique needs, but were hampered in the
process by the Parent not providing the appropriate written consent.

As noted above, the IDEA maintains that the term educational performance and the
regul ations being implemented by the IDEA is not limited to academic performance. Asthe
District amply points out the Student not only has the difficulties in acquiring academic skills,
but also has behavioral difficultiesin adapting socialy in some situations. The regulations
clearly establish that the determination about whether or not a student is a student with a
disability is not limited to information about his or her academic performance. In this case the
District attempted to address her mal adaptive behaviors.

A student's diagnosis such as autism, is not determinative of the appropriateness of hisor
her placement. Under the IDEA, the primary focus of an |EP team should be on the unique needs
displayed by the child and not on the label given to the student's disability. Congress established
and the courts have consistently agreed that FAPE must be based on the child’ s unique needs and
not on the child’ s disability.*® Too often this hearing officer has found that parents, school
administrators and attorneys representing them, agree on the basis, such as a given diagnosis, but
do not make this distinction in their arguments on the complaints or the differences they’ ve
encountered. The charge to education professionals is to concentrate on the unique needs of the
child rather than the title of the disability or disabilities which makes them eligible for special
education services. Such asin this case, the Student’ s exhaustive behavior difficulties were not
only being associated with her autism, but also with her extremely limited intellectual abilities.
Thus, students with different identified disabilities can be educated in similar programsiif their
disability-related needs are one and the same.

Keeping in mind, as noted above, FAPE is defined as special education and related

203 20 U.S.C. § 1400(d)(1)(A); & 1401(14); and 34 C.F.R. § 300.300(a)(3). See Heather
S v. Sate of Wisconsin, 26 IDELR 870 (7th Cir. 1997). See also Torda v. Fairfax County Sch.
Bd., 61 IDELR 4 (4th Cir. 2013, unpublished), cert. denied, , 114 LRP 13487, 134 S. Ct. 1538
(2014)
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services that are provided at public expense, under public supervision and direction, and without
charge, which meet the standards set forth by the Department. Thus the question as to whether or
not the Student was denied FAPE by the District for failure to follow and implement the
procedural guidelines of the IDEA or whether or not the District substantively implemented an
appropriate IEP requires. (1) looking at each individual issue raised by the Parents to determine
whether or not the District has been in compliance with the definition of FAPE under the IDEA,
and (2) whether or not any single violation, or the accumulation of violations, is severe enough to
constitute adenial of FAPE.

The Court of Appealsfor the Eight Circuit in Zumwalt v Clynes® agreed with the
Supreme Court’s decision in Rowley in stating that the IDEA requires that a disabled child be
provided with access to a free appropriate public education and that parents who believe that
their child’s education falls short of the federal standard may obtain a state administrative due
process hearing.?® Further, Rowley recognized that FAPE must be tailored to the individual
child's capabilities. The Court of Appealsfor the Eighth Circuit has also outlined the procedural
process by which a parent and student may pursue their rights under the IDEA:

“Under the IDEA, parents are entitled to notice of proposed changes in their

child's educational program and, where disagreements arise, to an 'impartial due

process hearing.' [20 U.S.C. § 1415(b)(2).] Once the available avenues of

administrative review have been exhausted, aggrieved parties to the dispute may

fileacivil action in state or federal court. Id. § 1415(e)(2).”%*

There is no doubt in this case that the Parent was and is aware of her rights under the
IDEA in that she has pursued several complaint processes with the Department in an attempt to
obtain what she believesis the most appropriate education for her child. Thereisno doubt that

she was procedurally provided with ample opportunities to express her concerns and opinions as

204 Zumwalt v Clynes, (96-2503/2504, U.S. Court of Appeals, Eight Circuit, July 10,
1997)

25 Board of Education v. Rowley, (458 U.S. 176-203, 1982)

26 ight v. Parkway C-2 School District, 41 F.3d 1223, 1227 (8th Cir. 1994), cert.
denied, 515 U.S. 1132 (1995)
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to what she believed the Student needed for not only her academic education, but also to address
her maladaptive social behaviors.

The Eighth Circuit Court of Appeals has addressed the issue of the appropriateness of an
education in meeting the standards established in IDEA in order to provide FAPE. In Fort
Zumwalt School District v. Clynes, the majority is quoted as stating that the IDEA does not
require the best possible education or superior results. The court further states that the statutory
goal isto make sure that every affected student receive a publicly funded education that benefits
the student.””’

One of the questions with regard to the current case and whether or not FAPE was denied
iswhether or not the District failed to appropriately evaluate the Student. However, the record
shows that it was the Parent who delayed providing the District with an evaluation she obtained
which may have aided the District in decision making and it was the Parent who refused to
provide the District with written permission to conduct reeval uations which may have provided

additional information to aid in the Student’ s academic and social education.

Order

1. Thereisno evidence or testimony to support the Parent’ s alegation that she was not
provided prior written notice of |EP meetings.

2. Thereisno evidence or testimony to support the Parent’s allegation that the District
failed to adhere to state-mandated timelines.

3. Thereisno evidence or testimony that supports the allegation that the District failed to
involve the Parent in education decision-making; even though there is evidence to show that the
District did not always agree with the Parent in the decision-making process.

4. The evidence and testimony reveals that the District was poised and ready to consider
an evaluation secured by the Parent; however, the report was provided one year later and the
Parent did not attend the IEP meeting where the report was considered.

5. The evidence and testimony reflects the failure of the Parent to provide appropriate

consent for the District to conduct complete and individualized evaluations.

27 Fort Zumult School Dist. v. Clynes, 96-2503,2504, (8" Cir. 1997)
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6. Therewas insufficient evidence or testimony presented or elicited from the witnesses
to conclude that the Student’ s IEP did not include appropriate content.

7. According to testimony the Student’ s |EP was implemented as written.

8. The evidence and testimony provided in the course of the hearing does not support the
Parent’ s allegation that the District failed to develop and implement an IEP that was designed to
provide educational benefit to the Student.

Consequently, it ishereby found that:

The Parent has failed to provide testimony or evidence to suggest that the District has
denied the Student with a free and appropriate public education between October 7, 2014 of
school year 2014-15 to October 7, 2016 of school year 2016-17 by violating the procedura and
substantive obligations of the IDEA.

Finality of Order and Right to Appeal

The decision of this Hearing Officer isfinal. A party aggrieved by this decision has the
right to fileacivil action in either Federal District Court or a State Court of competent
jurisdiction, pursuant to the Individuals with Disabilities Education Act, within ninety (90) days
after the date on which the Hearing Officer’s Decision is filed with the Arkansas Department of
Education.

Pursuant to Section 10.01.36.5, Special Education and Related Services. Procedural
Requirements and Program Standards, Arkansas Department of Education 2008, the Hearing

Officer has no further jurisdiction over the parties to the hearing.

It isso ordered.

Robert B. Doyle, Ph.D.

June 5, 2017
Date




